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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

WILLIAM DOUGLAS FULGHUM, et al.,
Individually and on behalf of all others similarly
situated,

CIVIL ACTION
Plaintiffs, CASE NO. 07-CV-2602 (EFM/JPO)

V.
CLASS ACTION
EMBARQ CORPORATION, et al.,

Defendants.

N N N N N N N N N N N N N

PLAINTIFFS’ MEMORANDUM IN OPPOSITION TO
DEFENDANTS’ MOTION FOR PARTIAL SUMMARY JUDGMENT

For the reasons stated in the accompanying Motion Under Rule 56(f) to Deny or
Continue Defendants’ Motion for Partial Summary Judgment and the Affidavit of Alan M.
Sandals, the Court should deny or continue Defendants” Motion For Partial Summary Judgment
on the First, Third, Fourth, Fifth, Sixth and Seventh Claims for Relief in the Second Amended
Complaint (Doc. 68) pursuant to Fed. R. Civ. P. 56(f) due to the incomplete state of pertinent
discovery. In the event that the Court addresses the merits of any aspect of defendants’ motion,
plaintiffs oppose the motion and it should be denied.

INTRODUCTION

In largely denying defendants’ motion to dismiss on December 2, 2008, Chief Judge
Vratil noted that the lack of a developed record prevented the Court from making an informed
decision even on the question whether a correct and complete set of plan documents had been
presented by defendants. Memorandum, dated December 2, 2008, at 15 (Doc. 45). A few weeks

% ¢

later, Magistrate Judge O’Hara denied defendants’ “phased discovery” proposal to develop only

a limited record for use in a proposed motion for partial summary judgment identical to
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defendants’ current motion, holding that “discovery should proceed on all fronts” because, under
Tenth Circuit law, a summary judgment motion based on the mere existence of general
reservation clauses in SPDs — the sole basis for defendants’ current motion for partial summary
judgment — would likely fail, and thus would only serve to delay the prosecution of this action
involving a proposed class of elderly retirees in great need of the medical and life insurance
benefits they were promised. See Feb. 6, 2009 Scheduling Order at 5-6 & n.2 (Doc. 59).

Despite these admonitions by the Court, defendants have rushed ahead to file a pre-
discovery motion for partial summary judgment which likewise should be rejected. First, in their
haste to file the motion — one almost identical in form to their rejected motion to dismiss the bulk
of the ERISA claims — defendants have once again (1) failed to include a complete and correct
set of the plan documents and summary plan descriptions (“SPDs”) for plans which clearly
govern many of the plaintiffs’ retiree benefits; (2) failed to even make clear which plans they do
provide are applicable to which plaintiffs; and (3) failed to include documents required to be
considered in conjunction with the SPDs, including collective bargaining agreements and other
evidence bearing on the question whether the defendants modified their plans. Second, even as
to the SPDs that defendants do present, defendants improperly rely on an incomplete, one-sided
reading of snippets of isolated language which they assert reserves their right to amend or
terminate each of the plans as to current retiree benefit recipients. Defendants do not even
acknowledge other portions of the same documents which confirm that, as plaintiffs have
alleged, defendants consistently and expressly promised retiree medical and life insurance
benefits that would continue for plaintiffs’ lifetimes, ending only “when you die” and “on the
date of your death.” Third, defendants also fail to acknowledge controlling principles in the
statutes and in Tenth Circuit case law Circuit establishing that, at best for defendants, the

documents expressly promise, and at a minimum are reasonably susceptible to the interpretation
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that, the medical and life insurance benefits will not end until the death of the retiree.
Accordingly, defendants have not shown that the plan-related documents they have provided are
unambiguous, and therefore, extrinsic evidence which has not yet been produced must be
considered. Accordingly, summary judgment must be denied.

The Court also should deny summary judgment on plaintiffs’ Fourth Claim for Relief
which alleges violation of the Age Discrimination in Employment Act, 29 U.S.C. 621 et seq.
(“ADEA’). Defendants ignore the disparate impact theory of discrimination that forms the basis
for this claim and instead rely on a misreading of the ADEA and the applicable regulations,
wrongly asserting that defendants are exempt from the protections of the statute. Defendants are
not exempt from the ADEA and they have made no legal or factual showing that would support
the arguments they advance.

Similarly, summary judgment should be denied on plaintiff’s Fifth, Sixth, and Seventh
Claims for Relief alleging age discrimination under the laws of Ohio, Oregon, and Tennessee.
Under established Supreme Court precedent, these claims are not preempted by the ADEA and
they are viable to the same extent as the ADEA claim.

STATEMENT OF PLAINTIFFS’ ALLEGATIONS

1. Plaintiffs and the members of the proposed Class are retired, former long-term
management and unionized employees of several regional and local telephone operating
companies which eventually became wholly-owned subsidiaries of defendant Embarq upon its
spin-off from Sprint in 2006. Second Amended Complaint (“AC”) 4 9-26, 63 and Appendix A
thereto. (Doc. 42). As retired employees, plaintiffs and their eligible spouses and other
dependents were participants in various ERISA-governed plans that were sponsored by Sprint
and its operating subsidiaries to provide medical, prescription drug and life insurance benefits

during retirement. 1d. For many years during their retirements, plaintiffs and the Class members
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received these benefits at no or minimal cost, which was consistent with the benefits plans’ terms
and defendants’ repeated written and oral representations that these benefits were for life, and
once retirement commenced, could not be changed. AC 99 87-89, 91-92, 115. Defendants also
used the availability of the retiree benefits as inducements for employees to accept periodic
special early retirement programs. Plaintiffs and others who received and accepted these offers
were informed by defendants, and thereby understood, that acceptance of early retirement would
have the desired effect of securing the promised benefits throughout retirement. AC 99 73-75,
82-87, 93-96. These historic facts are summarized by the Court in its Memorandum denying in
substantial part defendants’ motion to dismiss. Memorandum, dated December 2, 2008, at
(Doc. 45) (hereinafter “Op.”).

2. This case arises from (1) Sprint’s 2006 elimination of the retiree prescription drug
benefits for Medicare-eligible retirees and dependents (replacing it with a $500 annual subsidy
payment to obtain Medicare Part D coverage from third-party vendors); (2) Embarq’s 2007
elimination of company-paid regular life insurance benefits for the VEBA Sub-Class; (3)
Embarq’s 2008 elimination of all retiree medical benefits, including all prescription drug
coverage and the $500 annual prescription drug payments, for Medicare-eligible retirees and
their dependents; and (4) Embarq’s 2008 reduction of company-paid regular life insurance,
reducing coverage levels to $10,000. AC 99 29-30, 68-69, 77, 81-88, 100-02.

3. Plaintiffs filed this case to challenge defendants’ actions as violations of ERISA,
the ADEA and age discrimination laws of several states. The named plaintiffs seek to represent
a class of “all plan participants and all eligible spouse and dependent plan beneficiaries, whose
rights to medical, prescription drug, and/or life insurance benefits or premium subsidies have

been adversely affected.” Motion for Class Action Certification, filed Jan. 29, 2009 (Doc. 56).
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PLAINTIFFS’ RESPONSE TO DEFENDANTS’
STATEMENT OF UNDISPUTED MATERIAL FACTS

A. Defendants’ Retiree Medical Plan SPDs.

Plaintiffs Controvert Defendants’ €9 12-14

4. The first three ERISA summary plan descriptions (“SPDs”) proffered by
defendants as the documents governing the retiree medical and prescription drug benefits for
plaintiffs King, Dorman, Joyner, Fulgham, Daniel, Hollingsworth, Bullock, Games and Dillon,
see Def. Mem. at 9 12-14, contain express language that retiree participants are entitled to
receive the medical benefits for life, stating that “Your coverage under the Retiree Medical Plan
ends . . . when you die.” (emphasis added). See Def. Exs. 4, 6 and 7. The earliest such SPD, the
“United Telecom Retiree Medical Plan Summary Plan Description, effective January 1, 1991”
(Def. Ex. 4), stated as follows regarding the medical, prescription drug, and dental benefits for
retirees:

RETIREE MEDICAL PLAN

When Coverage Ends

You may stop participating in the Retiree Medical Plan on the first day of any

month. Generally, if your coverage ends, your spouse’s and dependent children’s
coverage ends. These rules are described below.

There are other circumstances in which your, your spouse’s and your dependent
children’s coverage ends.

Retiree’s

Your coverage under the Retiree Medical Plan ends

== when you die, or

== you do not pay your share of the cost of your coverage.
Spouse’s

You may terminate your spouse’s coverage under the Retiree Medical Plan on the
first day of any month. Your spouse’s coverage will also end if you and your
spouse divorce or your spouse dies.
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Def. Ex. 4 at EQ FUL 108 (emphasis added). Substantially the same text promising medical
benefits until “you die” appears in the subsequent SPDs.! None of this express language
providing for lifetime medical benefits — on the Retiree Medical Plan page entitled “When
Coverage Ends” — sets forth or contains a cross-reference of any kind to any of the reservation of
rights language cited by defendants. Further, the sole reservation of rights language in the main
document of these SPDs is found on the third page, without any heading, and, unlike the vesting
language above, it is not even listed in the Table of Contents. See, e.g., Def. Ex. 4 at
EQ FUL 94.

5. Examination of these three SPDs also shows, in the section entitled “Answering
Your Needs” (the first section listed in the Table of Contents), an express assurance to the retiree
that participating in the plan provides financial and health security throughout retirement:

Answering Your Needs

Rising health care costs are a major concern of employers and retirees today.
Over the past few years, health care spending by and for retirees has risen faster
than health care spending for any other group in the country. For one thing,
retirees and their spouses live longer, extending the period during which
claims are paid. Coupled with more expensive medical technology and a
decrease in the share of benefits provided by Medicare, the cost for retiree
health benefits is a heavy burden for employers or retirees to bear alone.

* * *

[Y]ou may wonder how healthy you’ll be and whether an illness or injury will
affect your family’s financial security [in retirement]. When people become
seriously ill, retirement benefits, personal savings and Social Security may not be
enough. By participating in the United Telecom Retiree Medical Plan, you
can feel secure that your family’s health and well-being will be protected
after you stop working.

! See Def. Ex. 6 at EQ FUL_ 219 (Sprint 1998 SPD); Def. Ex. 7 at EQ FUL_ 330 (Sprint
2001 SPD).
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Id. at EQ FUL 95 (emphasis added). The same express assurances of life-long retirement
security are found in the two other SPDs. See Def. Ex. 6 at EQ FUL 209; Def. Ex. 7 at
EQ FUL 323.

6. In contrast to these specific, express promises of financial and health security
throughout retirement and that retirees will receive the retiree medical benefits until “you die”,
the reservation of rights language cited by defendants (Def. Mem. 99 12-14), contains only
vague, ambiguous references to a general right to amend or terminate in undefined
circumstances for undefined persons, or stating under the heading “What the Plan Covers” that
specific “coverage” terms or “coverages or options that are described” can change, suggesting
only that certain of the enumerated procedures, services or methods of providing benefits might
change, but not stating that the Plan itself may be terminated. See, e.g.,, Def. Ex. 4 at

EQ FUL 94,106, 113, 132, 143 .*

Plaintiffs Controvert Defendants’ € 15

7. Even weaker reservation of rights language appears in the SPD that defendants
claim is applicable to plaintiff Barnes, a former union employee. See Def. Mem. at q 15; Def.
Ex. 8. First, this SPD was written for current union employees and contains only scant
references to employees who are “retired on pensions by CT&T.” Def. Ex. 8 at EQ FUL 1156.
Second, as a union employee, the relevant collective bargaining agreements (“CBAs”) must be
viewed in conjunction with the SPD to determine whether the CBA provides for vested benefits.
See page 28-29 below. Defendants have not produced any of the controlling CBAs. See

Affidavit of Alan M. Sandals, 9 13. Third, the reservation of rights language in Def. Ex. 8 limits

2 The other SPDs contain some of the same language. See Def. Mem. at 9 13; Def. Ex. 7

at EQ FUL _0335.
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defendants’ right to amend or terminate the plan only in the event of “business necessity or
financial hardship,” indicating to a reasonable reader that the plan will only terminate if the
company is in bankruptcy or some other severe financial position. See Def. Ex. 8 at
EQ FUL 1189.° Despite this express limitation, the business condition of Embarq was not
mentioned in the Employee Benefits Committee Minutes and Resolutions authorizing the
challenged 2005 and 2007 amendments (Def. Exs. 12 and 13), and defendants have presented no

information to justify any conclusion on summary judgment about this essential fact.

B. Defendants’ Retiree Life Insurance Plan SPDs.

Plaintiffs Controvert Defendants’ 9 6, 17-24

8. Defendants do not cite to any SPDs for retiree life insurance benefits. All of the
SPDs that defendants do cite govern life insurance benefits for current employees. See Def.
Mem. at 4§ 17-24; Def. Exs. 9-11. Defendants’ lone citation to a retiree life insurance document
is a plan document, which they incorrectly assert to be applicable to plaintiffs Hollingsworth,
Dillon, Games and Bullock. See Def. Mem. at 9 6, 21-22 (referring to the “Wrap Plan”, Def.

Ex. 3). In addition to being a plan document which under Tenth Circuit law cannot be used

3 Plaintiffs Controvert Defendants’ €9 4-6, 11: Defendants also present a few “plan

documents.” See Def. Exs. 1-3. However, plan documents are not distributed to participants,
and terms in plan documents that do not appear in SPDs cannot be used offensively to limit the
rights of participants. “Allowing the plan’s master documents to trump the SPD would both
undermine Congress’s intent for the SPD to convey accurately plan information . . . and would
tempt plan sponsors to engage in drafting legerdemain.” Chiles v. Ceridian Corp., 95 F.3d 1505,
1518 (10th Cir. 1996); see also Op. at 11. In any event, the amendment clauses in defendants’
plan documents, like those in its SPDs, are vague and generalized. Even if pertinent, these plan
documents cannot negate, and must be construed in the context of, the express statements in the
contemporaneous SPDs that the benefits will end only when “you die” or fail to pay any required
premiums, and that retired participants “can feel secure” in the benefits program after they retire.
The plans do not state that benefits provided to currently participating retirees can be terminated.
See also Affidavit of Todd B. Hilsee at § 30 (“the general language in the Plan documents must
be viewed in the full context, which includes specific statements in the SPDs that benefits can
end only on death or non-payment of premiums”).

8
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offensively to limit the rights of participants (See footnote 3 supra), the Declaration of Randall
Parker, Director of Benefits for defendant Embarq, expressly states that the Sprint Retiree
Benefits Summary Plan Description, Def. Ex. 7, is the SPD governing the life insurance (and
medical) benefits for these plaintiffs. See Declaration of Randall T. Parker at 4 12. Defendants
acknowledge that Def. Ex. 7 is the SPD that applies to these plaintiffs’ retiree medical benefits.
See Def. Mem. at § 14.

9. Even though the Parker declaration identifies it as the SPD applicable for
plaintiffs Hollingsworth, Dillon, Games and Bullock for life insurance benefits, and defendants’
brief recognizes it as the SPD for medical benefits, defendants never acknowledge or address the
portions of Exhibit 7 dealing with life insurance. Like the other retiree SPDs, Exhibit 7
expressly states that the retiree life insurance “ends on the date of your death”:

Basic Retiree Life Insurance
Basic Coverage

The company provides you with coverage of 50% of eligible pay at your
retirement rounded up to the next highest $1,000 i